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DECTISTON

On April 5, 2002, the Clifton Board

Andrea M. Barilli, on

of Education petitioned

for a scope of negotiations determination. The Board seeks a

restraint of binding arbitration of a dispute between the Board

and the Clifton Teachers Association. The dispute concerns the

assignment of a sixth teaching period to

18 teachers.?

1/ Although the Board refers to a grievance filed by the
Association during the 2001-02 school year, neither party
has submitted grievance documentation. The Association does
not refer to the filing of a grievance, but states that it
requested arbitration. The demand for arbitration refers to

the grievance to be arbitrated as:

The Association protests the violation of the
agreement by the Board of Education, as well as
the violation of a prior grievance decision on the
same subject. Specifically, the Association

(continued...)
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The parties have filed briefs and ex
submitted the certification of its superi
Rice. The Association has submitted the
president, Dr. Frank Gengaro. These fact

The Association represents certified
other employees. The Board and the Assod
collective negotiations agreement effecti
through June 30, 2002. The contract’s grn
in binding arbitration.?’

Article VI provides that no teacher
level shall have more than five teaching
VI also calls for each teacher to have a
duty period, and a lunch period.

A dispute arose in 1997 concerning 3

and the Association filed a grievance. 1
Association resolved the grievance and ag

Agreement to the contract. The Sidebar ¢

If the instructional program at
School requires the creation of

1/ (...continued)
protests the assignment of a si
to employees beyond the limits
collective bargaining agreement.
2/ The Board’s brief at one point state

seeks advisory arbitration. The Bos
that the Association seeks binding

[»

2.
‘hibits. The Board has
ntendent, Dr. Michael F.
certification of its
S appear.
] teachers and certain
iation are parties to a
1999

ve from July 1,

rievance procedure ends

at the secondary school
periods a day. Article

preparation period, a

1 sixth teaching period
'"he Board and the

jreed to add a Sidebar
yrovides:

the High
a number of

1 xth teaching period
provided by the

»s that the Association
1rd has since clarified
arbitration.
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class sections in any subject n

by five,

AND, if the additional classes

taught by duly certified teache

district or by teachers shared
Middle School,

AND, if the Board is unable to
employ a part-time teacher in t

The Superintendent will notify
of the Association of the condi
and will confer with representg

ot divisible

cannot be
rs in the
with the

find and
he subject,

the President
tion and need
tives of the

Association on possible ways to fill the
assignment.
If there is no other way to f£ill the

assignment, the Board may assig
twelve (12) High School teacher
a sixth teaching period at the
compensation rate of $4,500. 1T
assigned will not be assigned t
duty period or a homeroom.

The purpose of this agreement i
emergent staffing and program
the Board and it is not intende
implemented as a means of reduc
professional staff.

Volunteers will first be solici
teachers qualified for the pros
assignment by the Board. If th
volunteers, the Board shall ass
on a rotating basis. With the
self-contained special educatid
more than two (2) teachers per
department may be assigned a si

m no more than
'S per year to
additional
'eachers so

o either a

S to meet
requirements of
:d to be

ing the

ted from among
pective

lere are no
:ign teachers

exception of
n classes, no
year in any
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It appears that the sidebar agreement was adhered to for the

1998-1999 and 1999-2000 school years. In August 2000, the Board

experienced an “unexpected influx” of new

v students. The Board
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hired over 70 new teachers,
appropriate course offerings and class si
the sidebar. Board administrators approa
representatives and explained that the di
and needed to assign a sixth teaching per
teachers.
for one yvear, but stated that it would nd
Rice certifies that in August 2001,
faced with an unexpected increase in enra
Rice,
hire enough new teachers for the 2001-200
especially since it had previously had di
school math and science teachers, as well
students with limited English-speaking ab
Association declined to “waive or amend”
believed that increasing class size or el
classes would have interfered with the ed
Therefore,

the Board assigned 18 teachers

period. However, the Board states that i

“countless” classes and hired more than §

The Board states that the affected t
the extra assignments and welcomed the ab
the Association

compensation. However,

The Association agreed to waiv

4.

but states that it could not maintain

zes while adhering to
ched Association
strict “had a crisis”
iod to more than 12

e the sidebar agreement
t do so again.

the district was again

llments. According to

the timing of the increase meant that the Board could not

2 school year,

fficulty in hiring high
as teachers for
ilities. While the
the sidebar, the Board
iminating certain
ucational process.

a sixth teaching

t also canceled

0 new teachers.

eachers volunteered for

ility to earn extra
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protesting the alleged violation of the

26, 2001, it demanded arbitration. The

that the demand be held in abeyance pendi

successor contract negotiations, and the

request with respect to this petition.
By the summer of 2002, no successor

reached. Further,

shortage and states that,

budget, was unable to hire enough teacher

periods assigned in 2001-2002.

sixth period to 18 teachers.

arbitration demand be reactivated and the

that we process this petition.
separate grievance or arbitration demand
to the Board’s action in 2002-2003.

The Board maintains that sustaining
significantly interfere with its manageri
determine staffing levels in emergent sit
asserts that class scheduling and staffir
managerial prerogative. The Board conced
the extra teaching period is mandatorily
that compensation is not an issue here be

with the sidebar’s provision that teachez

period receive an extra $4500 per year.

[=.
w3

the Board was again fg

due to voter re

Therefore

The Associad

It does 1

5.
idebar and, on December
Association requested

ng completion of

Board made a similar

agreement had been

iced with a teacher
»jection of its 2002-2003
rs to cover the 18 extra
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ation requested that its
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10t appear that a
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the grievance would
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1g are matters of
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The Association counters that there
It asserts that the Board has neither adv
staff nor changed class schedules to elimn
number of sixth teaching periods. Gengar
this situation occurred in the past three

lost its “emergency” status. He alleges

6.

is no staffing crisis.

ertised for additional

linate the excessive

o states that because
school years, it has

that the Board has not

followed the procedures in the sidebar, which require that the

Board both confer with the Association prz

esident and try to hire

part-time teachers before assigning a sixth teaching period to

even 12 teachers. Finally, he maintains
explored whether adjusting class size or

teachers could remedy the problem.

that the Board has not

offerings, or hiring new

The Board responds that the 1997 sidebar was negotiated

after it advertised for a position; was unable to employ a

certified teacher; and instead hired a substitute who was unable

to qualify for a regular certificate. The sidebar enabled it to

address the resulting teacher shortage.

However, beginning in

2000, its predictions of student enrollment and scheduling needs

turned out to be “grossly inaccurate.” The Board maintains that

the sidebar limitations are outdated, and that it had no choice

but to assign 18 teachers to sixth teachi
Our jurisdiction is narrow. Ridgefi

Ridgefield Park Bd. of Ed., 78 N.J. 144,

ng periods.

eld Park Ed. Ass'n v.

154 (1978), states:
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The Commission is addressing th
issue: 1is the subject matter i
within the scope of collective
Whether that subject is within
arbitration clause of the agree
the facts are as alleged by the
whether the contract provides a
the employer's alleged action,
whether there is a valid arbitr
in the agreement or any other g
might be raised is not to be de
the Commission in a scope proce
are questions appropriate for d
by an arbitrator and/or the cou
154]

abstract

dispute
egotiations.
he

ent, whether
grievant,
defense for
r even

tion clause
estion which
ermined by
ding. Those
termination
ts. [Id. at

Local 195, IFPTE v. State, 88 N.J. 393 (1982), sets the

|
standards for determining whether a subjeﬁt is mandatorily

negotiable. It states: 1

[A] subject is negotiable between public
employers and employees when (1) the item
intimately and directly affects the work and

welfare of public employees; (2) the subject

has not been fully or partially
statute or regulation; and (3)

policy. To decide whether a ne
agreement would significantly i

preempted by
negotiated

otiated
terfere with

the determination of government
is necessary to balance the int
public employees and the public
When the dominant concern is th

1l policy, it
rests of the
employer.

government's

managerial prerogative to determine policy, a
subject may not be included in collective
negotiations even though it may |intimately
affect employees' working conditions. [Id. At

404-405]

The parties’ interests must be balanced i

agreement would not significantly interfere
with the determination of gover mental
light of the issues

and facts presented in each case. City o

Jergsey City v. Jersgey

City POBA, 154 N.J. 555, 574-575 (1998)
|
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Employees have a significant interes

limits to their workload.

contract provisions limiting the number o

ordinarily mandatorily negotiable and led

Byram Tp.,152 N.J. Super. 12, 19 (App. Di

Bd. of Ed., P.E.R.C. No. 94-123, 20 NJPER

P.E.R.C. No. 79

Buena Reqg. School Dist.,
1979). While a board has the prerogative
instructional time or schedule additional
negotiate before implementing such an edy

in a manner that increases teacher worklg

However, in emergent situations, a &
to unilaterally assign additional teachin
necessary to fulfill its educational obli
Amboy, we found that the board had a prer
assign two teachers to provide bilingual
60 students needed such instruction to sa
graduation requirements and the board was
with the State-required certifications.
of Ed., P.E.R.C. No. 94-13, 19 NJPER 444
not commit unfair practice when it assigrn

teaching period after another teacher res

We and the cou

8.
t in negotiating over
rts have thus found that
f teaching periods are
rally arbitrable. In re
v. 1977); Perth Amboy
285 (925145 1994);

63, 5 NJPER 123 (10072
> to increase

classes, it must
1cational policy decision
ad. Buena.

oard may have the right
1lg periods where
‘gations. Thus, in Perth
rogative to unilaterally
math instruction where
tisfy State high school
3 unable to hire teachers

See also Sayreville Bd.

(124207 1993) (board did
1ed one teacher a sixth

signed on the first day
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of school and the board could not hire a

Similarly,

teacher shortage in certain subject areasg

guide placement provisions cannot bar a b

we have found that where there

replacement) .
is a demonstrated

contractual salary

oard’s right to hire

qualified teachers to meet its educational obligations. See
Marlboro Bd. of Ed., P.E.R.C. No. 2002-61, 28 NJPER 222 (933078
2002) and Vernon Tp. Bd. of Ed., P.E.R.C., No. 2001-49, 27 NJPER

130 (932049 2001) (declining to restrain
boards to reactivate scope petitions if t
arbitrators’ awards significantly interfe
to hire necessary staff).

With respect to the relationship bet
periods and class size, we have repeated]
of class size centers on educational poli
Tp. Bd. of Ed.,

P.E.R.C. No. 26

2000-95,

0l1d Bridge Tp. Bd. of Ed., P.E.R.C. No.

p=

(925175 1994); Willingboro Bd. of Ed., P,

NJPER 497 (922243 1991). Similarly, a Bd

determine curriculum, and the type of clg

Rockaway Tp. Bd. Of Ed. v. Rockaway Ed. 2

564, 569 (App. Div. 1972); Hunterdon Cent

P.E.R.C. No. 87-83, 13 NJPER 78 (918036 ]

95-15,

\ss’'n,

arbitration but allowing
they believed

»red with their ability

rween additional teaching
'y held that the subject

cy. See, e.g., Winslow

14

NJPER 280 (931111 2000);

20 NJPER 334

E.R.C. No. 92-48, 17

»ard has a prerogative to

1sses to be offered.

120 N.J. Super.
ral H.S. Bd. of Ed.,

986) .
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Within this framework, the Associati
claim that the Board is obligated to adju
its course offerings in order to comply W
Arbitration over these claims would signi
the Board’s educational policy decisions

With respect to the Association’s ch
ﬁnilateral increase in extra teaching per
that the Board experienced unexpected enrt
prior to the 2001-2002 school year that g
the deviation from the sidebar.

part, Hcg

employer in Perth Amboy, the Board has nag
in which extra teaching periods were assi
any particularity whether or how the addi
were linked to its unsuccessful efforts t
subject. And, in contrast to Sayreville,
it assigned the additional teaching peric
unsuccessful efforts to hire one or more
obviated the need for the additional assi
this stage of the dispute, we are not pre
Board'’'s needs require us to restrain arbi
that has consistently been held to be man
the Association does not di

However,

Board has had difficulty in recruiting ma

10.

on may not arbitrate a
st class size or alter
rith the sidebar.
ficantly interfere with
in this areas.
lallenge to the
iods, it is undisputed
ollment increases just
recipitated, at least in
wever, unlike the

t indicated the subjects
gned or described with
tional teaching periods
o hire teachers in that

it has not shown that
ds only after

teachers who would have
gnments.

Therefore, at

pared to state that the

tration over an issue

idatorily negotiable.

spute either that the

th, science and
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bilingual teachers in recent years,
over 50 new teachers per year in the last
enrollment increases. While the Associat
relief it seeks,
assign additional teaching periods if the
that,
could not have hired qualified staff.¥
decline to restrain arbitration. However
in an award in the Association’s favor ar
that the remedy significantly interferes
assign qualified staff to carry out its ¢
the Board may refile its petition.
ORDER

The request of the Clifton Board of
restraint of binding arbitration is grant
any, the grievance contends that the Boaz
class size or course offerings before ass
teaching periods. The restraint is othez

arbitrator finds a contractual violation

its petition within 30 days after the aws

or th

arbitration cannot block

due to teaching shortages or timing constraints,

red to the extent,

rwise denied.

11.
1at the Board has hired
three years to address
tion does not specify the
the Board’s right to

» arbitrator determines
the Board

In this posture, we

if arbitration results

’

1d the Board believes

with its ability to

>ducational objectives,

Education for a

if

rd is obligated to adjust

signing additional

If the

the Board may refile

ard is received if it

believes that the award significantly interferes with its ability

3/

We appreciate the Association’s concern that measures

instituted in response to an emergeﬁcy not be continued

indefinitely. However, the Board a
a series of crises - or a continuin

:

serts that it has faced
crisis. That is a

claim for the arbitrator to evaluat@.
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to assign qualified staff to carry out its educational
objectives.

BY ORDER OF THE COMMISSION

'ZEVZZ(LQ' A.Jla

MIllicent A. Wasell
Chair

Chair Wasell, Commissioners Buchanan, DiNardo, Mastriani, Ricci
and Sandman voted in favor of this decision. Commissioner Katz
was not present.

DATED: May 29, 2003
Trenton, New Jersey
ISSUED: May 30, 2003
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